when things go wrong than the charity I have the privilege of working for -Action against Medical Accidents (AvMA). AvMA has pioneered the concept of learning from mistakes to avoid repeats of 'medical accidents' for over 30 years -long before patient safety was an established term let alone recognised as a pressing problem. In that time, AvMA has supported over 100,000 people affected by medical accidents (or 'patient safety incidents' as the establishment likes to call them). A recurrent theme through all that time with large numbers of our clients has been the inadequacy of the way they have been communicated with after an incident. In a significant number of cases what one might call at best a lack of full openness and honesty has become apparent, in some, downright dishonesty or 'cover-ups'. It is imperative to say that it is the thousands of people who have had insult added to injury by the lack of openness and honesty that they have experienced who we owe most to for this very overdue Duty of Candour. Amongst them, two families deserve very special credit.
Firstly, the parents of Robbie Powell, the boy who lost his life due to medical error aged just 10 over 20 years ago. His name and photo have graced AvMA's campaign for what his parents and we called 'Robbie's Law' due to their experience of what followed Robbie's death and their heroic struggle for the truth and justice. This is described in more detail elsewhere in this issue in the article by Will Powell, but suffice to say that no individual has done more than Robbie's father to champion this cause. The other family who deserve special credit for helping bring about the current change in attitude are the parents of John Moore-Robinson, who was discharged from Stafford hospital with suspected bruised ribs and later died from a bleeding spleen. The evidence about his case and how information about the factors contributing to his death were withheld not only from his family, but even from the coroner investigating his death, was amongst the most chilling heard in the whole of the Mid Staffordshire NHS Foundation Trust Public Inquiry. I know the case had a profound effect on the chairman to the inquiry, Robert Francis QC, and together with other evidence and arguments put forward by AvMA, must have contributed to him making the recommendations he did for a Duty of Candour.
The reasons why we think openness and honesty about patient safety incidents that cause harm is so important include the grave harm that we see the lack of honesty cause people year after year. Most of the thousands of people who turn to AvMA every year show a remarkable capacity to accept that mistakes can be made in healthcare as much as anywhere else and to forgive unintended errors, even where they have had tragic consequences. Where there is a lack of openness, this is not only a gross injustice which adds insult to injury, but it actually causes harm which can be just as life changing as a patient safety incident itself. Moreover, our experience tells us that an organisation that is prepared to cover up to tolerate cover ups is more likely to be a dangerous organisation. Stafford brought that to most people's consciousness. Cover up and denial means that lessons are not learnt either for the individuals or the organisation concerned. This is a patient safety issue as much as it is an issue of fairness and human compassion.
Whilst Will Powell and AvMA have campaigned for more honesty and what we now call a Duty of Candour (or 'Robbie's Law') for some time, it is only a unique set of circumstances that have allowed it very recently to become official policy in England. As I will go on to explain, even now the genuine ownership of the policy and commitment to giving it full force is still in doubt. One of the key points leading to growing acceptance of the need was the 'Making Amends' report by Sir Liam Donaldson, then the chief medical officer for England, in 2003. This made a formal recommendation for a statutory Duty of Candour. However, the recommendation seemingly was never given serious consideration by the Department of Health. In 2006, Sir Liam again was responsible for a significant Department of Health publication 'Safety First' which made important recommendations for patient safety. Perhaps knowing that he would be banging his head against a brick wall, he did not repeat his recommendation for Duty of Candour but the language of the report was still very significant, acknowledging a 'culture of cover up and denial' in the NHS. Quite something for an official Department of Health publication! This marked the point where the Department of Health and the NHS had begun to accept there really was a problem with dishonesty about incidents that were causing harm to patients. AvMA's campaign was also gaining momentum, having had the poignancy of Robbie Powell's name and story added to it. However, whilst there was a consistent insistence from everyone that they agreed with the principle of openness and honesty with patients when things went wrong -what one might call a motherhood and apple pie approach -there was stern resistance to doing anything serious about it. Granted, good work was done by the National Patient Safety Agency in developing the Being Open guidance, but it was just that -guidance. At a time when 'must do' regulations and targets have been being issued liberally to NHS bodies, it is not hard to understand why chief executives and boards did not give this top priority. Defence organisations gave the impression they were committed to changing the culture, but either did nothing to support this or worse still, took every opportunity to argue against any attempt to bring in a statutory Duty of Candour. The NHS Litigation Authority's (NHSLA) approach was very telling. They were very proud that they had issued a letter to NHS bodies in the late 1990s saying it was perfectly alright, even a desirable thing to explain incidents to patients and offer apologies. It is a sign of how far things have come that at that time even such a modest suggestion was considered somewhat radical. When they were updating the letter for re-issue in 2009 AvMA pointed out that the original language was no longer fit for purpose, and in fact counter-productive. The NHSLA, whilst saying some nice things, could not stop themselves from continuing with the stark warning:
'care needs to be taken in the dissemination of explanations so as to avoid future litigation risks'. (my emphasis)
In other words, you could interpret this as 'feel free to express sympathy or regret and explain things up to a point, but do not give anything away that might help the patient should they want to make a claim against the NHS'. AvMA had to take the matter to Sir David Nicholson to prevent the circular going out in its original form. A much more enlightened version was eventually issued but the argument that honesty is trumped by the need to protect the NHS from the cost of potential litigation still holds currency with a lot of people, shocking though that might seem. Another socalled 'unintended consequence' of having a statutory Duty of Candour was, argued the defence organisations such as the Medical Protection Society and the Medical Defence Union, that it would have the opposite effect and actually lead to more cover ups. They also argued that regulations and laws would not change culture or behaviour. It still mystifies me how people think making doing something illegal could make you more rather than less likely to do it. Do they think that we should reverse the race discrimination and seatbelt laws? Do they not believe that society placing such importance on a need to change certain behaviours as to outlaw them has any useful effect? The simple question they should ask themselves is can it be tolerated in this day and age that patient safety incidents that cause harm are covered up? The fact is they are prepared to tolerate this, whatever their motivation is for doing so. More guidance, training, support and leadership might make some difference over a very long period of time; however, even that is unlikely if the State continues to tacitly accept that such behaviour can be tolerated.
A key point in the progress of AvMA's campaign was succeeding to persuade the Liberal Democrat party to include a statutory duty of candour in its 2010 general election manifesto. This was when Norman Lamb MP was their shadow health secretary and his position as a health minister in the coalition government's health team subsequently proved to be highly significant. AvMA had played a full role as a core participant and witness in the Mid Staffordshire public inquiry.
The need for a statutory duty of candour was central to the extensive witness submissions which AvMA made. A number of others tried to pour cold water on the idea in evidence to the inquiry but in the end the chairman was fully persuaded and his recommendations went even further than AvMA had asked for. In what appeared to us to be an attempt to pre-empt the Francis report, avert the need to implement a statutory Duty of Candour, and respond to the mounting pressure to do something, the Government committed itself to bringing in what it called a 'contractual Duty of Candour'. This was introduced in the form of a standard clause in NHS commissioners' contracts with NHS providers in April 2013. Then move was widely criticised as being inadequate. If regulations and laws could not change culture and behaviour, surely a standard clause in a contract could not? I have it on good authority that just days before the Government made its initial response to the Francis report, it was still dead against the idea of a statutory duty. If it had not been for frantic lobbying and campaigning and the fact that the composition of the government and the health team as it was at the time, even the most forceful and central of Francis's recommendations -for a statutory Duty of Candour upon organisations -may have been rejected. As it is, there is a commitment to such a duty which will be embedded in the statutory Care Quality Commission (CQC) regulations. AvMA welcomed the decision as potentially the biggest advance in patients' rights and patient safety in history. The word 'potentially' is important. The devil will be in the detail, and medical defence organisations continue to operate a very effective (and well resourced) lobbying operation in Westminster. Just as we feared, when an amendment to the Care Bill was debated in the House of Lords in October, ministers admitted it was their intention to restrict the statutory duty only to fatal incidents or those that cause 'severe harm' as defined by the NHS. If this goes ahead as planned, it will mean that the vast majority of incidents that cause harm, which most ordinary people would describe as 'serious' (the word used by Robert Francis), would be excluded from any statutory duty to disclose. This really could have 'unintended consequences'. It could in effect legitimise cover ups of most incidents. It would be completely inconsistent with the spirit of the NHS Constitution and the detail of the much vaunted Being Open and even the contractual Duty of Candour which was introduced to NHS contracts in April 2013. Both Being Open and the contractual duty use the NHS definition of 'moderate harm' as the threshold requiring disclosure. So the new statutory duty would actually be a serious step backwards. Having won the arguments several times over, AvMA and other supporters of a genuine and forceful duty of candour find themselves once again at the centre of a fight to ensure that this vital initiative is not sabotaged.
The level of harm of incidents covered is not the only concern AvMA has about the how the Government may respond to Francis's various recommendations on candour. On one thing the defence organisations and AvMA do agree. Having the law or regulation on its own will not be enough to deliver the dramatic change in culture and behaviour which the Duty of Candour is really all about. It would be a fine start and could only help, but what is also needed is a concerted programme of training, support for healthcare staff to understand why this is so important and give them the skills to implement it. AvMA's experience is that health professionals usually want to do the right thing when things go wrong. It is when management or lawyers get involved that they are prevented from doing so (as we saw with the Moore-Robinson case in Stafford). Staff also need protection from management or employers when doing the right thing, which is a crucial and complementary recommendation which Robert Francis QC made. Francis was also rightly concerned that a duty of candour should apply to individuals. How can any organisation ensure that each and every one of its employees abides by its own policy and procedures? We would like to see all of Francis's recommendations about candour implemented to reap the full benefits. However, the biggest prize will be getting the corporate Duty of Candour right. If worded appropriately, the CQC regulation on Duty of Candour can do much more than just specify the circumstances when an incident must be disclosed. It could require organisations to take all reasonable steps to promote openness and honesty when things go wrong, including training, support and protection for staff in doing the right thing. The organisation could also be required to demonstrate that if a rogue individual did prevent it from abiding by the Duty of Candour that the organisation take appropriate disciplinary action and where appropriate refer the individual to their regulator. That may go a long way to making the duty 'bite' on individuals as well as organisations.
At the time of writing, the Government had just made its formal response to the Francis report. It was confirmed that there will be a statutory Duty of Candour embedded in the standards for registration with the CQC. As a direct result of representations from AvMA, Secretary of State for health Jeremy Hunt agreed to review the controversial intention announced earlier to restrict the duty only to cases of death and severe harm and extend it to all cases of significant harm ('moderate' harm and worse as defined by the NHS). It remains to be seen if what emerges will
